
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 25-14374-CIV-M AYNARD

PRIM OUS FOUNTAIN,

Plaintiff,

V.

M ICHAEL TILSON TH OM AS,
NEW  W ORLD SYM PHONY, INC., and
M ARTIN SHER,

Defendants.

TH IRD AM ENDED COM PLAINT

1. INTRODUCTION

This action arises from Defendants' failure to perform a scheduled and publicly
announced concert devoted exclusively to Plaintiff s m usical compositions.

2. The planned concert represented a rare and significant professional opportunity: a full
orchestral program devoted entirely to Plaintiff s work under the direction of Defendant
M ichael Tilson Thom as, an internationally recognized conductor.

3. The concert was structured as a full program devoted exclusively to the works of a single
living com poser and was developed over an extended period through coordination
between Plaintiff and Defendants.
After agreeing to present the concert and engaging in approximately two years of
planning, Defendants failed to perform the concert and did not provide any definite
rescheduled date.
Plaintiff now reasserts Count IV (Racial Discrimination Under 42 U.S.C. j 1981)
pursuant to the Court's Order dated June 16, 2026 granting Plaintiff leave to t5le a Third
Amended Complaint. Count l11 (Unjust Enrichment) is carried forward as previously
pleaded and rem ains pending before the Court.

II. JURISDICTION AND VENUE
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This Court has jurisdiction pursuant to 28 U.S.C. j 1331 and j 1367.
Venue is proper pursuant to 28 U.S.C. j 1391.

111. PARTIES

Plaintiff Prim ous Fountain is a professional composer.
Defendant M ichael Tilson Thom as was, at all relevant times, M usic Director of
Defendant New W orld Symphony, lnc.
Defendant New W orld Symphony, Inc. is an orchestral institution responsible for
programm ing and presenting concerts.
Defendant M artin Sher served in an artistic planning and adm inistrative role and
comm unicated directly with Plaintiff.

5. Defendant Tilson Thomas made and directed the agreement to conduct the concert;
Defendant New W orld Sym phony was responsible for programm ing, scheduling, and
presenting the concert; and Defendant Sher com municated with Plaintiff and conveyed
decisions regarding the concert on behalf of the other Defendants.

IV. FACTUAL ALLEG ATIO NS

A. Background and Professional Relationship

1 . Plaintiff is a composer who has devoted his professional career to composing music.
2. Plaintiff has maintained a longstanding professional relationship with Quincy Jones, who

has served as a patron of Plaintiffs work since Plaintiff was a teenager, including at that
time entering into a written agreement to provide Plaintiff with m onthly tinancial support
over a period of years so that Plaintiff could focus on com posing, and who later form ally
com missioned Plaintiff s Symphony No. 2. See Exhibit F.

B. Form ation of Agreem ent

On or about June 22, 2020, Defendant Tilson Thomas telephoned Plaintiff and offered to
conduct a concert devoted exclusively to Plaintiff s m usical com positions.
During that conversation, Defendant Tilson Thomas repeatedly told Plaintiff, ''Your
music is so original,'' and expressed his intention to present a concert entirely dedicated
to Plaintiff s work.
Plaintiff accepted.
The agreem ent was an oral and im plied-in-fact contract based on the parties'
communications, course of conduct, and m utual assent.

C. O ngoing Planning and Perform ance
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Following the agreem ent, Plaintiff and Defendants engaged in extensive planning over
approximately two years.
This included more than sixty communications regarding preparation and coordination.
Defendant New W orld Symphony personnel, including its librarian, comm unicated with
Plaintiff regarding preparation of musical scores.
Plaintiff provided Defendants with printed, full-size (1 1 x 17) conductor scores and
materials for numerous orchestral works, including Symphonies N os. 1-8, a Cello
Concerto, M anifestation, Ritual Dances of the Am aks, Caprice, Espiritu, Exile, and a solo
piano work. Several of these scores consisted of hundreds of pages, with Symphony No.
8 exceeding 460 pages.
Plaintiff was inform ed by Defendant New W orld Symphony personnel that Plaintiff
should receive compensation for work perfonned in preparing the scores. See Exhibit G.

6. Defendants expressed enthusiasm for the planned concert and their collaboration with
Plaintiff, stating in writing that they were ''thrilled for this concert and to be working
with'' Plaintiff. See Exhibit E.

D. Public Announcement (Further Confirmation)

Defendant New W orld Sym phony publicly announced the concert for its 2021-2022
season. See Exhibit A.
The concert was scheduled for April l6, 2022 and titled ''Prim ous Fountain: An
Am erican Original.'' See Exhibit B.
The announcement included identification of Plaintiffs works to be performed. See
Exhibit M .

4. This public announcement was consistent with and further confirm ed the parties' prior
agreem ent and ongoing performance.

E. M arch 2022 Com m unication - lndefinite Postponem tnt

Defendant Sher stated, ''l think it best that we postpone for now until M TT is able to take
this on,'' without providing any definite timeline. See Exhibit C.

2. Defendants did not provide a specific rescheduled date.

F. Plaintiff s Offer to Proceed and Defendants' Refusal

Plaintiff offered to proceed with the scheduled concel't using an alternative qualified
conductor so that the concert could go forward as planned. Defendants declined this
proposal and instead elected to postpone the concert until Defendant Tilson Thom as was
able to conduct it. See Exhibit C.

G. Reduction of Concert

The reduced program involved only one of the three movements of Plaintiff s work,
Ritual Dances of the Am aks -  approxim ately one-third of the full composition -  and
was to be conducted by a conducting fellow rather than Defendant Tilson Thom as. See
Exhibit 1.
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These actions retlect a unilateral reduction and abandonm ent of the originally agreed-
upon concert.

H . Continued Conducting Activity by Defendant Tilson Thom as

During the period in which Defendants represented that the concert would be postponed
until Defendant Tilson Thom as was able to conduct it, Defendant Tilson Thom as
continued to actively conduct concerts and premieres of other composers' works,
including a United States prem iere in November 2022. See Exhibit T.

2. Defendant Tilson Thomas also conducted numerous national and international concerts
during this period. See Exhibit D 1,

3. Defendant N ew W orld Symphony publicly indicated that Defendant Tilson Thom as
would lead multiple concerts during the relevant season. See Exhibit D.

1. Qwest TV Broadcasts and Ongoing Exposure

Defendant New World Symphony maintained an ongoing relationship with Qwest TV
associated with Quincy Jones. See Exhibit K.

2. Defendant New W orld Symphony concerts were broadcast during the same period
Plaintiff s concert was scheduled and in subsequent seasons. See Exhibits K-L1.
These broadcasts demonstrate that international exposure for Defendant's concerts was
active during the relevant time.

J. Public Representation of O ngoing Collaboration

Defendants publicly described Plaintiff as a ''longtime friend and collaborator'' of
Defendant Tilson Thom as. See Exhibit J.
This statement was m ade despite Defendants' abandonment of the agreed concert and the
absence of any ongoing collaboration with Plaintiff.

K . Dem and Letters

Plaintiff sent two written dem and letters to Defendants seeking resolution. See Exhibits R
and S.

2. Defendants did not respond.

L. Unauthorized Scheduling After Express Denial of Perm ission

Plaintiff expressly inform ed Defendants, as the sole copyright owner of his works, that no
pennission was granted to perform any of his compositions outside of the agreed-upon
concert devoted exclusively to his m usic. See Exhibit P.

2. Plaintifps consent to any perform ance of his works was expressly conditioned upon the
presentation of a concert devoted exclusively to his m usic.

3. Despite this express denial of perm ission, Defendants nevertheless scheduled and
publicly announced a performance of Plaintiff s work, Ritual Dances of the Am aks, as
pal4 of a separate concert program . See Exhibits 1 and J.

4

Case 2:25-cv-14374-SMM   Document 82   Entered on FLSD Docket 07/09/2026   Page 4 of 64



In that same public program, Defendants described Plaintiff as a ''longtime friend and
collaborator'' of Defendant Tilson Thom as, despite having withdrawn from the agreed
concert and ceased collaboration with Plaintiff. See Exhibit J.

M . Ongoing W ork

Plaintiff continues to actively compose and has recently completed his Symphony No. 9,
earlier this year.

2. Symphony No. 9 consists of approxim ately 437 pages.

COUNT III -  UNJUST ENRICHM ENT
(Against Defendant New W orld Symphony, Inc.)

Plaintiff realleges and incorporates the allegations contained in Sections C, 1, and J of the
Factual Allegations as though fully set forth herein.
Plaintiff provided Defendants with substantial work product, including orchestral scores
and preparation.
Defendants retained the benefit of Plaintiff s work while failing to perform the agreed
concert.

4. Defendants' association with Quincy Jones and Qwest TV during the relevant period was
connected to and enhanced by the planned concert devoted to Plaintiff s work. See
Exhibits K-L 1 .
lt would be unjust to allow Defendants to retain those benefits without compensating
Plaintiff.

COUNT IV -  RACIAL DISCRIMINATION IN CONTRACTING UNDER 42 U.S.C. j
1981

A. The Nature of the Claim

Plaintiff Primous Fountain is a Black American composer of orchestral music. He has
com posed nine symphonies among a body of twenty-six orchestral works spanning m ore
than sixty years of com position. His work has been comm issioned by the M ilwaukee
Symphony Orchestra, the M innesota Orchestra, W illiam Forsythe and the Frankfurt
Ballet, and Quincy Jones. His ballet Manifestations, choreographed by Arthur Mitchell,
became a signature work of the Dance Theatre of Harlem . He is the recipient of two
Guggenheim Fellow ships and the Goddard Lieberson Award from the Am erican
Academy of Arts and Letters. Quincy Jones, upon discovering Plaintiff at age sixteen,
stated: ''He is the future.''

2. To state a claim under 42 U.S.C. j 1981, Plaintiff alleges that: (1) he is a member of a
racial minority; (2) Defendants intended to discriminate against him on the basis of race;
and (3) the discrimination concerned the making, performance, and termination of a
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contract within the meaning of 42 U.S.C. j 1981(b). Plaintiff alleges that Defendants
withdrew from Plaintifps exclusive all-plaintiff honor arrangement because of Plaintiff s
race, and that race was a but-for cause of Defendants' withdrawal. Comcast Corp. v. Nat'l
Ass'n of African Am.-owned Media, 140 S. Ct. 1009 (2020).

B. The Agreem ent and Its Significance

In or about June 2020, Defendant Tilson Thom as personally telephoned Plaintiff and
offered to present a concert devoted exclusively to Plaintiffs orchestral compositions.
Plaintiff accepted. Defendant NW S was thereby obligated to present a concert devoted
exclusively to Plaintiff s orchestral works, and Plaintiff was obligated to provide scores,
parts, and m aterials necessary for the performance and to participate exclusively in that
engagement.

4. N o concert date was stated or agreed upon during the June 22, 2020 telephone
conversation. The agreement was for an exclusive all-plaintiff concert -  nothing m ore
and nothing less. N o specific date of performance was discussed, proposed, or agreed
upon by either party during that call.
The April 16, 2022 concert date was announced publicly by NW S in their M ay 7, 2021
season announcement. N o term of the original June 2020 agreem ent -  stated or implied
-  authorized NW S to unilaterally set a concert date without Plaintiffs prior consultation
and approval. The original agreement was silent on the question of scheduling authority,
and that silence calmot be construed as granting NW S unilateral authority to set a
perform ance date. W hile Plaintiff found the announced date of April 16, 2022 acceptable
upon learning of it, that post-announcem ent acceptance is fundamentally different from
having pre-authorized NW S to set any date of their choosing without Plaintiff s input.
The April 16, 2022 date was therefore NW S'S own unilateral scheduling choice -  not a
term agreed upon at fonnation in June 2020.
A concert devoted exclusively to the works of a single composer is among the highest
honors an orchestra can bestow -  a public proclam ation that the composer's body of
work possesses sufficient variety, depth, and artistic stature to sustain an entire concert
program on its own. Such exclusive all-composer concerts have been devoted to
composers including Igor Stravinsky, John Adam s, and John Cage -  the latter two
honored with exclusive programs at NW S itself.

7. To Plaintiff s knowledge, no major American orchestra has ever devoted an entire concert
exclusively to the works of a single Black American composer. The announced concert
-  titled ''Prim ous Fountain: An Am erican Original'' -  would have canied historic
significance.

8. This honor was not sought or lobbied for -  it was offered by Defendant Tilson Thom as
himself, after seeing Plaintifps work, and based on his own artistic judgment and his vast
knowledge of the orchestral repertoire. That a conductor of Thom as's stature -  one who
had spent a lifetim e im mersed in the greatest music ever written -  would independently
arrive at this recognition and publicly announce it makes the subsequent retraction al1 the
m ore telling. Defendants, knowing that no Black American composer had ever received
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this honor in the history of American orchestral music, chose to retract it, to erase any
public record of it, and now fight in this Court to ensure it never comes to pass.

C. NW S'S Treatm ent of W hite Com posers -  The Com parator Evidence

Defendant NW S has presented a concert devoted exclusively to the works of John
Adams, a white composer -  a two-night all-Adam s program on January 17-1 8, 2026,
celebrating the 15th anniversary of the New W orld Center, featuring After the Fall with
ianist Vikingur Ulafsson, l Still Dance, and the Doctor Atomic Symphony, conductedP
by both Adam s and NW S Artistic Director Stéphane Denève. This exclusive all-Adam s
engagem ent was publicly honored as announced without cancellation or retraction.
Docum entation of this concert is attached hereto as Exhibits U, V, and W .

10. N W S also presented a weeklong festival in February 2013 devoted exclusively to the
music of John Cage, a white composer, which was sim ilarly honored as announced
without dispute or cancellation. Although this festival occurred years before the events at
issue, it demonstrates that NW S has historically treated exclusive all-composer
programm ing for white composers as an honor it is willing to confer and honor as
announced.

1 1. During the sam e period in which Defendants cancelled Plaintiff s exclusive concert,
Defendant Tilson Thomas continued prominent perfonnances involving named, non-
Black composers, including conducting the United States premiere of a cello concerto by
Danny Elfm an -  a composer known primarily for film scores including Batm an and The
Simpsons -  with the San Francisco Sym phony in November and December 2022,
documented in Exhibit T. Plaintiff relies on this to show Defendants' continued
willingness to program non-Black, nam ed com posers while withdrawing from Plaintiff's
contracted exclusivity.

12. Plaintiff is not aware of any exclusive all-composer concert given by NW S to a Black
Am erican composer, before or after the announced Fountain concert. In contrast to
N W S'S honoring of exclusive all-composer program ming for white com posers,
Defendants withdrew from and cancelled Plaintiffs contracted exclusive all-plaintiff
concert engagement without explanation.

13. After Defendants publicly announced Plaintiffs exclusive all-plaintiff concert honor,
Plaintiff was informed through Qwest TV emails (Exhibit K) that Quincy Jones -  a
Black Am erican and Plaintiff s long-tim e patron who comm ispioned Plaintiff s Symphony
N o. 2, and who had nurtured Plaintiff s compositional career from the tim e Plaintiff was a
teenager -  had become personally involved through his owned Qwest TV to support and
develop the concert's success. As early as March 22, 2021, Qwest TV's Chief Revenue
Officer lsabelle Pasquesone confirmed in writing that she had discussed with NW S
executive manager John Kieser ''to build a strong project around MTT / QJ and PF'' -
meaning Defendant Tilson Thomas, Quincy Jones himself, and Plaintiff -  and that
sponsors were being sought for the project. On March 31, 202 1, the same Qwest TV
Chief Revenue Officer contirmed in writing that Qwest TV was ''moving forward with
MTT and New World, and Quincy of course on our side to make something big around
this project,'' with budget discussions already underway. Jones -  the producer of
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M ichael Jackson's three top-selling albums including Thriller, the highest-selling album
in recording history saw this concert as a celebration and acknowledgm ent of his
decades of nurturing Plaintiff from teenager to ''An American Original.'' N W S'S own
executive manager John Kieser was in direct planning discussions with Qwest TV about
this majorjoint project spanning more than thirteen months. Defendants nonetheless
cancelled the concert without explanation, without any reference to Jones or Qwest TV,
and without any stated reason. Plaintiff alleges that Defendants' decision to cancel a
concert carrying the personal involvement and endorsement of one of America's most
celebrated music figures after more than thirteen months of active joint plarming and
despite the extraordinary business, media, and cultural advantages that Jones's
involvem ent would have brought to N W S was econom ically irrational and was the
product of intentional racial discrimination because of Plaintiff s race.

14. On October 28, 2020, Plaintiff em ailed Defendant Tilson Thomass with copies to NW S
personnel Ana M aria Estevez and M artha Levine, stating that Plaintifps works had not
been perform ed in the United States for over thirty years ''because of the upholding of the
system of racism white supremacy by conductors and orchestrasn'' and demanding equal
respect and treatment as is given to others. See Exhibit AC. From that date, Defendants
and N W S were on explicit written notice that Plaintiff attributed the absence of
performances of his work in the United States to systemic racial discrimination by
conductors and orchestras, and that Plaintiff demanded equal contractual treatm ent.

15. On M arch 9, 2022, Plaintiff emailed Defendant Tilson Thom as, with copies to Defendant
Sher, Howard Herring, Ana M aria Estevez, W illiam Osborne, and M artha Levine of
NW S effectively the entirety of NW S leadership explicitly raising concerns about
''biases and hypocrisy'' and stating that m usic directors including M uti and Dudamel had,
''with a touch of racism , tried to not recognize the greatness of my works.'' See Exhibit
AD. Plaintiff observed that M ahler and Tchaikovsky, as deceased composers, are not
living to know about or personally benefit from another performance of their work
whereas Plaintiff, as a living Black American composer whose music had not been
perform ed in the United States for over forty years, would be profoundly and historically
affected by the performance of his exclusive concert, as would the consciousness of
Black Americans for whom such a concert would carry historic cultural signiticance.
Plaintiff urged Defendants to revive the concert as planned. Defendants did not respond
to Plaintiff s racial bias concerns.

16. Approxim ately two months after Plaintiff s explicit racial bias em ail to all of NW S
leadership, Defendant Sher sent Plaintiff the May 9, 2022 email offering a single work in
a Spanish Dmw es them ed program featuring South American composers, with no
acknowledgm ent of Plaintiff s racial discrim ination concerns, no explanation for the
cancellation, and a request that Plaintiff not post anything to social m edia until N W S'S
official release. See Exhibit H. Defendants' failure to respond to Plaintiff s explicit racial
discrimination concerns -  and their subsequent offer of a racially coded Spanish Dances
substitution while asking Plaintiff to remain silent publicly -  reflects deliberate
disregard of Plaintiff s equal contracting rights under 42 U.S.C. j 198 1 . Plaintiff alleges
that Defendants' decision to proceed with the substitution and social media suppression
request, in the face of Plaintiffs explicit written racial bias allegations to all of NW S
leadership, was the product of intentional racial discrimination and was a but-for cause of
Defendants' withdraw al from Plaintiffs contracted exclusive honor arrangement.
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D- The System atic Retraction of H onor

1 7. After two years of ongoing planning and preparation for the exclusive concert, Plaintiff
received an email from Defendant Sher dated M ay 9, 2022, attached hereto as Exhibit H,
which stated in relevant part:

''l hope you'll be pleased to know that we are confirmed to perfonn 'Ritual Dances' this com ing
season. Though we had to step away from a fully dedicated concert to your music, we felt it
important that we present at least one of your works in honor of our ongoing conversations.''

18. This em ail unilaterally cancelled the exclusive concert agreem ent without explanation,
without apology, and without acknowledgm ent of the two-year planning relationship, the
public announcement, the active Qwest TV plalming discussions that had been ongoing
for m ore than thirteen m onths, or Plaintiffs explicit racial discrim ination concerns raised
two months earlier. lt offered instead to perform a single work -  Ritual Dances of the
Am aks -  as part of a concert program devoted to other com posers' works.

19. The depth of N W S'S prior comm itment to the exclusive concert is docum ented in a July
23, 202 l email from Defendant Sher to Plaintiff, attached hereto as Exhibit E. ln that
email, Sher wrote on behalf of himself and Defendant Tilson Thomas: ''ln my
conversation with M TT, we feel a really great program would include Ritual Dances of
the Amaks, Piano Solo and the 1st m ovement of your 7th Symphony. W e feel this would
present a wide variety of your music and give audiences a sense of the scope of your
compositions and artistry.'' The em ail further stated: ''W e're so thrilled for this concert
and to be working with you,'' This comm itm ent followed the June 2020 agreement, the
M ay 7, 2021 public season announcement of the exclusive concert, and the ongoing
Qwest TV planning discussions -  all retlecting a continuous arc of planning and
enthusiasm spanning nearly two years. This em ail -  dated 267 days before the April 16,
2022 concert date -  demonstrates that as late as July 2021, both Defendant Tilson
Thomas and Defendant Sher were actively and enthusiastically planning the exclusive
concert program in specitic detail, devoting NW S artistic team resources to its
preparation, and seeking archival video of Plaintiff s ballet M anifestations for inclusion.
No explanation was ever provided for why, m onths after this expression of enthusiasm ,
NW S unilaterally cancelled the exclusive concert and offered instead to place a single
work in an unrelated Spanish Dances program .

20. The specific program to which Plaintiff s work was assigned was a Spanish Dances
themed concel't featuring works by South Am erican composers -  a program entirely
urlrelated to Plaintiffs identity, background, or m usical tradition. Docum entation of this
program is attached hereto as Exhibit 1.

21 . The retraction embodied in this reassignment was tlzreefold and system atic:

a. From an exclusive concert entirely of Plaintiffs works to a supporting role in another
com poser's them ed program retraction of artistic recognition;
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b. From the title ''Primous Fountain'. An American Original'' to unnamed participant in a Spanish
Dances program retraction of the proclamation of artistic stature;

c. From Defendant Tilson Thomas conducting -  his personal com mitment to Plaintiff s work -
to Tilson Thom as's com plete absence from the program -  retraction of the prestige and personal
artistic endorsem ent.

22. The assumption embedded in Defendant Sher's em ail that Plaintiff would be ''pleased''
to receive a single work placem ent in an urtrelated program as a substitute for an
exclusive concert retlects a profound disregard for Plaintiff s standing as a composer
and for the signiticance of what had been agreed and announced, particularly in light of
Plaintiffs explicit racial discrimination concerns raised two months earlier.

23. Upon receiving Plaintiffs dem and letter asserting his rights and demanding fulfillm ent of
the original exclusive concert agreement, NW S removed Plaintifps work from the
Spanish Dances concert entirely and reassigned it to yet another different concert
program. ln this second reassignment comm unication, NW S described Defendant Tilson
Thomas and Plaintiff as ''longtim e friends and colleagues'' an attempt to fram e the
relationship warm ly while system atically dismantling the original agreement.
Docum entation of this reassignment is attached hereto as Exhibit J.

24. This removal from the Spanish Dances concert upon receipt of Plaintiffs demand letter
retlects consciousness of the wrongful and potentially discrim inatory nature of that
placement. NW S recognized how the reassignm ent would appear and moved to correct it
only aher being challenged.

25. Plaintiff formally notified NW S by email that he did not give perm ission for any of his
m usic to be performed in whole or in part except on the agreed exclusive concert,
attached hereto as Exhibit P. NW S disregarded this notitication and continued to keep
Plaintiff s work scheduled and publicly announced on their website, as docum ented in
Exhibit M . This disregard breached Plaintiff s exclusivity right under the agreement and
deprived him of the benefit of his bargain the exclusive all-plaintiff honor concert.

E. The H istorical and System ic Context

26. The music created by Black Americans represents the only body of music to emerge from
the United States that has genuinely influenced the world intem ationally -  originating
from the forced transportation of enslaved Africans to Am erican shores, and evolving
through blues, gospel, jazz, rhythm and blues, rock and roll, soul, funk, house music, and
hip hop. Every one of these form s was created by Black Americans and subsequently
adopted globally.

27. ln the field of classical orchestral composition, the honor of an entire concert devoted
exclusively to a single com poser has been given to canonical European m asters -
Beethoven, Brahms, M ahler, Stravinsky -  a1l white European com posers. At N W S
specifically, this honor has been given to living white composers John Adam s and John
Cage. To Plaintiff s knowledge, no major American orchestra has ever devoted an
exclusive concert to a living Black American composer.
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28. Defendant Tilson Thom as's recognition of Plaintiff as ''An Am erican Original'' reflects
his understanding that Plaintiffs orchestral works represent a fulfillment of a historic gap
-  a Black American composer whose work can stand alongside the great masters of the
symphonic tradition. That recognition, com ing from one of Am erica's most celebrated
conductors after more than sixty years of Plaintiff s compositional work, was not routine.
lt was a proclam ation that this composer deserved to be heard.

29. Plaintiff s orchestral works have not been performed by a single major American
orchestra in m ore than forty years -  not because the m usic is insufficient, but because
the institutional infrastructure of Am erican classical music has systematically excluded
him. John Adams is celebrated and frequently performed because that same institutional
infrastructure has consistently supported, prom oted, and honored his work over decades.
That support is not race-neutral. lt retlects institutional decisions -  m ade repeatedly,
across orchestras, conductors, critics, and funders -  about which com posers are
considered worthy of investment, promotion, and the ultimate honor of exclusive
recognition.

30. Plaintiff further alleges that NW S'S public programm ing overwhelmingly features works
by white composers. NW S'S publicly announced seasons document that the substantial
majority of featured composers, guest conductors, and soloists are white. Plaintiff further
alleges that, in this context, Defendants withdrew from Plaintiffs contracted exclusive
all-plaintiff concert honoring a Black American composer and replaced that exclusivity
with non-exclusive them ed programm ing alongside South American composers, without
explanation. Plaintiff alleges that Defendants' decision to deny Plaintiff the announced
exclusive honor while programm ing sim ilar exclusive honors for white composers was
the product of race-based discrimination and was a but-for cause of Defendants'
withdrawal.

3 1 . M TT saw what the institution had failed to see. After more than forty years of
institutional silence, one of the m ost celebrated conductors in American history
personally telephoned Plaintiff, described his music as representing an entirely original
American voice, and announced to the world that this composer would finally be heard
-  exclusively, on his own term s, in a concert bearing his name and the title ''An
American Original.'' Then he withdrew . And the institution that bears his nam e offered
instead to place Plaintiffs work in a Spanish Dances program alongside South American
com posers, assuming Plaintiff would be pleased.

32. The systemic question this case presents is direct and unavoidable: lf Plaintiff were white
-  with the same body of work, the same Guggenheim Fellowships, the same Carnegie
Hall perfonnance, the same commission from Quincy Jones, and most importantly, the
same level of artistic achievement recognized and proclaim ed by one of America's most
celebrated conductors as representing an entirely original American voice -  would his
works have gone unperform ed for forty years? W ould M TT have needed to personally
telephone him to finally bring his music to the stage? W ould the announced concert then
have been cancelled and replaced with a Spanish Dances program ? The answer to each
question is almost certainly no. And that is precisely what 42 U.S.C. j 1981 is designed
to address.
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F. But-For Causation

33. The facts pleaded above support a reasonable inference that Plaintiffs race was a but-for
cause of Defendants' decision to cancel and retract Plaintiffs contracted exclusive a1l-
Plaintiff honor concert. Specitically:

34. Defendants program rare, composer-only honor concerts devoted exclusively to the
works of a single composer. Before withdrawing from Plaintiff s contracted exclusive a11-
Plaintiff composer-only program , Defendants programm ed composer-only honor concerts
for white composers, including: (i) a weeklong festival devoted exclusively to the music
of John Cage in February 2013., and (ii) a two-night program devoted exclusively to the
m usic of John Adam s in January 2026. Plaintiff is a qualified Black American composer
whose contract concenwd an exclusive, com poser-only honor arrangem ent devoted solely
to Plaintiff s works, which was publicly almounced by the same institution under the
sam e artistic director. Defendants nevertheless withdrew from Plaintiff s exclusive
composer-only arrangem ent while programm ing sim ilar composer-only honors for white
composers. Defendants did not state any race-neutral reason for the withdrawal. Plaintiff
alleges that Defendants' differential treatment of similarly situated white composers -
while denying the sam e composer-only exclusivity to Plaintiff -  shows that Defendants
withdrew from Plaintiff s arrangement because of Plaintiffs race. See Lewis v. City of
Union City, Georgia, 91 8 F.3d 12 l 3 (1 lth Cir. 2019) (en banc) (comparator must be
sim ilarly situated in a11 material respects to support inference of intentional
discrimination).

35. During the same general period in which Defendants stepped away from Plaintiff s
exclusive all-plaintiff concert engagement, Defendant Tilson Thomas continued
prom inent performances involving named, non-Black composers, including conducting
the United States prem iere of a cello concerto by Damzy Elfm an with the San Francisco
Symphony in November and December 2022 (Exhibit T). Plaintiff relies on this to show
Defendants' continued willingness to program non-Black, named composers while
withdrawing from Plaintiff s contracted exclusivity.

36. The following facts, taken together, support a reasonable inferènce of intentional race
discrimination and but-for causation:

a. Defendants withdrew from Plaintiffs exclusive concert arrangement without providing any
explanation -  artistic, tinancial, logistical, or otherwise despite approximately two years of
planning, more than sixty communications, and active budget discussions with Qwest TV as
recently as 67 days before Defendants' withdrawal em ail;

b. Defendants placed Plaintiff s work into a Spanish Dances them ed program  featuring works by
South American composers and, in writing, stated that Plaintiff would be ''pleased'' by that
substitution this occurring approximately two m onths after Plaintiff had explicitly raised
racial bias concerns with all of N W S leadership',

c. After Plaintiff sent a demand letter, Defendants removed Plaintiff s work from the Spanish
Dances program entirely;
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d. During the same period, Defendants represented that the concert was postponed because
Defendant Tilson Thomas was unable to conduct; however, Defendant Tilson Thomas actively
conducted a United States premiere and multiple national and international concerts during the
period covered by that representation (Exhibits D, D1, T);

e. Defendants continued to publicly maintain and benefit from their association with Quincy
Jones and Qwest TV while denying Plaintiff the exclusive concert arrangement that gave rise to
the Jones/owest TV association;

f. Defendants publicly described Plaintiff as a ''longtime friend and collaborator'' of Defendant
Tilson Thomas (Exhibit J) while withdrawing from the agreed exclusive concert arrangement
and ceasing collaboration with Plaintiff',

g. Defendants invoked Florida's statute-of-frauds defense against Plaintiff s agreem ent while, in
NW S'S February 21, 2024 season almouncement, NW S publicly committed to and honored
perfonuance agreements with multiple named white artists extending beyond one year, without
invoking the statute of frauds as to those commitments (Exhibits Z, AA, AB);

h. On October 28, 2020, Plaintiff explicitly notified Defendants in writing that his works had not
been perfonned in the United States for over thirty years due to ''the upholding of the system of
racism white supremacy by conductors and orchestras'' (Exhibit AC); Defendants received this
notice and never responded to these concerns;

i. On M arch 9, 2022, Plaintiff again explicitly notified a11 of NW S leadership in writing of racial
''biases and hypocrisy'' and ''a touch of racism '' by Am erican music directors, and urged revival
of the exclusive concert (Exhibit AD); Defendants did not respond to these concerns and instead
sent the M ay 9, 2022 substitution em ail two months later.

37. NW S'S own written com munications thoroughly docum ent the existence and essential
term s of the exclusive concert agreem ent. The July 23, 2021 email from Defendant Sher
(Exhibit E) confirms the agreement's existence and essential terms. The May 7, 2021
public announcement (Exhibits U and V) names the title, date, conductor, and exclusive
program. The May 9, 2022 email (Exhibit H) acknowledges ''a fully dedicated concert''
from which NW S ''had to step away.'' Furtherm ore, NW S'S own litigation position -
arguing the agreement is unenforceable rather than nonexistent -  constitutes an
acknowledgment in court that the agreement existed. Yet NW S selectively invoked this
defense against Plaintiff -  a com poser who is Black -  while honoring equivalent
agreements with white composers without legal challenge.

38. N W S invoked Florida's statute-of-frauds defense against Plaintiff s agreement while
publicly com mitting to and honoring perform ance engagements with named non-Black
artists extending well beyond one year. NW S'S February 21, 2024 season announcement
(Exhibits Z, AA, AB) identities commitments to at least eight named artists for
perfonnances extending up to fourteen m onths beyond the announcement date, including
Defendant Tilson Thomas, al1 of whom are non-Black. Plaintiff alleges that none of those
non-Black commitments were subjected to a statute-of-frauds challenge. Plaintiff alleges
that Defendants' selective invocation of the statute-of-frauds defense against Plaintiff, but
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not against materially sim ilar non-Black commitm ents, was a but-for cause of
Defendants' withdrawal from Plaintiff s contracted exclusive honor arrangement because
of Plaintiff s race.

39. The inference of racial discrimination is further supported by two facts that, taken
together, have no plausible race-neutral explanation. First, notwithstanding that Quincy
Jones -  one of the most celebrated figures in American music, producer of the best-
selling album in recording history, and a figure whose personal involvement would have
brought extraordinary media attention, a different and broader public audience, and
substantial business benefit to NW S -  had becom e personally involved through his
owned Qwest TV to support and develop the concert, Defendants nonetheless cancelled
without explanation. The depth, duration, and recency of this involvem ent is docum ented
in Exhibit K. As early as M arch 22, 2021 -  m ore than thirteen m onths before NW S'S
cancellation email -  Qwest TV's Chief Revenue Officer lsabelle Pasquesone contirmed
in writing that she had discussed with NW S executive m anager John Kieser ''to build a
strong project around MTT / QJ and PF'' -  meaning Defendant Tilson Thomas, Quincy
Jones himself, and Plaintiff, with budget discussions already underway. On M arch 31,
2021, the same Qwest TV Chief Revenue Officer confirmed in writing that Qwest TV
was ''moving forward with MTT and New World, and Quincy of course on our side to
make something big around this project.'' On March 3, 2022 -  only 67 days before
NW S'S cancellation email -  the same Qwest TV Chief Revenue Officer again confirmed
active planning discussions with NW S executive manager John Kieser. N W S'S own
executive m anager was therefore in active planning discussions with Jones's company
about a majorjoint project featuring Jones personally alongside Plaintiff -  spanning
more than thirteen m onths -  and 67 days aher that final planning confirmation, N W S
cancelled the concert without explanation, without any reference to Jones or Qwest TV,
and without any stated reason of any kind. NW S'S cancellation of a concert that its own
executive m anager was actively developing to feature one of America's most celebrated
music figures -  after more than thirteen months of active joint planning -  without any
stated reason, is precisely the kind of econom ically irrational conduct that supports a
discrim inatory intent inference. Second, to date neither Defendant NW S nor its counsel
has offered any explanation -  artistic, tinancial, logistical, or otherwise -  for the
decision to cancel Plaintiff s contracted exclusive all-plaintiff honor concert. Unlike in
Comcast Corp. v. National Association of African Am erican-owned M edia, 140 S. Ct.
l 009 (2020), where the defendant offered race-neutral justifications that the plaintiff
failed to show were pretextual, here Defendants have offered no justification whatsoever.
The complete absence of any stated legitimate reason -  combined with the retraction
sequence, the replacement programming, the more than thirteen months of active Qwest
TV planning discussions with NW S directly, Plaintiff s explicit written racial
discrim ination notices to a11 of NW S leadership, and the disparate treatment of white
composers' exclusive program ming -  compels the inference under Rivers v. Roadway
Express, lnc., 51 1 U.S. 298, 302 (1994), that the cancellation was a discriminatory
termination of a contractual relationship within the full protection of 42 U.S.C. j 198 1(b).

40. But for Plaintiff s race, Defendants would not have cancelled the exclusive concert,
demoted Plaintiff s work to an unrelated themed program, disregarded Plaintiff s explicit
withdrawal of permission, or failed to return Plaintiff s orchestral materials.
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G. Protected Activity and Dam ages

41 . The agreem ent betw een Plaintiff and Defendants concerned the m aking, performance,
modification, termination, and enjoyment of a11 benetits, privileges, terms, and conditions
of a contractual relationship within the meaning of 42 U.S.C. j 198 1(b).

42. Defendants' conduct constituted intentional racial discrimination including malice or
reckless indifference to Plaintiff s federally protected rights in the m aking,
performance, and termination of that contractual relationship, and in depriving Plaintiff
of the enjoyment of al1 benefits of the contractual relationship.

43. As a direct and proximate result of Defendants' discrim inatory conduct, Plaintiff has
suffered damages including but not lim ited to: loss of the benefit of the exclusive concert
agreem ent; loss of the exclusivity honor as the benefit of the bargain', reputational harm
tied to the public cancellation and reassignment', loss of professional recognition and
career advancement; loss of one of the highest honors bestowed upon a composer a
concert devoted exclusively to his orchestral works and, by the sam e act, the historic
distinction of a Black American receiving such recognition from a major American
orchestra', and other damages to be proven at trial.

PRAYER FOR RELIEF

W HEREFORE, Plaintiff Primous Fountain respectfully requests that this Court:

Accept the Third Amended Complaint and reinstate Count IV (Racial Discrimination
Under 42 U.S.C. j 198 1) as adequately pleaded',

2. Order Defendants to present a concert or concerts devoted exclusively to the orchestral
works of Plaintiff Primous Fountain, conducted by a conductor of com parable stature to
Defendant Tilson Thomas, across no fewer than two performances',

3. In the alternative, award Plaintiff dam ages sufficient to enable him to independently
present a concert or concerts devoted exclusively to his orchestral works, including costs
of orchestra engagement, conductor fees, hall rental, production, promotion, and al1
related expenses necessary to present such concerts at a level comm ensurate with the
honor originally agreed upon by Defendants;

4. Award Plaintiff com pensatory dam ages for al1 losses suffered as a result of Defendants'
racially discriminatory conduct, including loss of the benefit of the exclusive concert
agreement, loss of professional recognition and career advancement, reputational harm ,
loss of one of the highest honors bestowed upon a composer -  a concert devoted
exclusively to his orchestral works -  and, by the sam e act, the historic distinction of a
Black American receiving such recognition from a major American orchestra',

5. Award Plaintiff punitive damages based on Defendants' intentional and willful racial
discrimination in contracting, including malice or reckless indifference to Plaintiffs
federally protected rights;
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6. Order the return of all orchestral m aterials provided by Plaintiff to Defendants, including
conductor scores and parts for all works submitted, including Symphony No. 8 which
alone exceeded 460 pages;
Award Plaintiff such other and further relief as the Court deems just and proper.

Respectfully subm itted,

* N
' 

koNvg.Y k/va, rtzz
Primous Fountain
Pro Se Plaintiff
1 893 East W ashington Avenue
M adison, W isconsin 53704

Dated: July 6, 2026

CERTIFICATE OF SERVICE

l hereby certify that on July 6, 2026, a true and correct copy of the foregoing Third Amended
Complaint was served upon the following parties by United States M ail, tirst-class postage
prepaid:

Joshua A . M unn, Esq.
Jenea M . Reed, Esq.
Stearns W eaver M iller W eissler Alhadeff & Sitterson, P.A.
M useum Tower, Suite 2200
l 50 W est Flagler Street
M iami, Florida 33130
Counsel for Defendant N ew W orld Symphony, lnc.

M artin Sher
Detroit Symphony Orchestra
371 1 W oodward Avenue
Detroit, M ichigan 48201
Defendant Pro Se

M ichael Tilson Thomas
glwast known service address)

16

Case 2:25-cv-14374-SMM   Document 82   Entered on FLSD Docket 07/09/2026   Page 16 of 64



Respectfully subm itted,
tv

*. .

Primous Fountain
Pro Se Plaintiff
1893 East W ashington Avenue
M adison, W isconsin 53704

17

Case 2:25-cv-14374-SMM   Document 82   Entered on FLSD Docket 07/09/2026   Page 17 of 64



EXH IBIT INDEX

Carried fom ard from Second Am ended Com plaint -  Exhibits A through T:

Exhibit A -  Public alm ouncem ent of concert, including photograph of Plaintiff and Defendant
Tilson Thomas, concert date, and title ''Prim ous Fountain: An Am erican Original,'' as published
on New W orld Symphony's Facebook page.

Exhibit B -  Screenshot from New W orld Symphony website ''Events & Tickets'' page,
including photograph of Plaintiff and Defendant Tilson Thomas, concert date, biography of
Defendant Tilson Thom as, and concert title ''Sounds of the Times: Prim ous Fountain - An
Am erican Original.''

Exhibit C -  Em ail correspondence dated M arch 2-3, 2022 between Plaintiff and Defendant
M artin Sher, including Plaintiff s proposal to proceed with an alternative conductor and
Defendants' decision to postpone the concert.

Exhibit D -  Screenshot from New W orld Symphony website showing 2022-2023 season
highlights stating Defendant Tilson Thomas would lead three concerts.

Exhibit D1 -  Compilation of Defendant Tilson Thomas's conducting schedule (2022-2024),
showing num erous national and international engagements.

Exhibit E -  Email from Defendant M artin Sher dated July 23, 2021 expressing enthusiasm for
the concert and collaboration with Plaintiff.

Exhibit F Letter from Quincy Jones formally commissioning Plaintiffs Symphony No. 2.

Exhibit G Email from New W orld Symphony Director of M usic Library acknowledging
Plaintiff s substantial time and effort in preparing materials.

Exhibit H -  Email from Defendant M artin Sher dated M ay 9, 2022 confirm ing performance of a
reduced portion of Plaintiffs work and stating the organization had stepped away from a full
concert.

Exhibit 1 -  Screenshot from New W orld Symphony website of the ''Spanish Dances'' concert
program , including placement of a portion of Plaintiff s work.

Exhibit J Screenshot from New W orld Symphony website showing program including
Plaintiff s work and referring to Plaintiff as a ''longtime friend and collaborator'' of Defendant
Tilson Thomas.

Exhibit K -  Email communications from Qwest TV Chief Revenue Officer lsabelle Pasquesone
regarding collaboration with New World Symphony and involvement of Quincy Jones,
including: (l) email dated March 22, 2021 confirming discussions with NW S executive manager
Jolm Kieser ''to build a strong project around MTT / QJ and PF''; (2) email dated March 31, 2021
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'' i forward with MTT and New World and Quincy of courseconfirming Qwest TV was mov ng ,
on our side to make something big around this project''; and (3) email dated March 3, 2022
confirm ing continued active planning discussions with NW S executive manager John Kieser.

Exhibit L -  Screenshot from New W orld Sym phony Facebook page announcing partnership
with Qwest TV.

Exhibit L1 -  Screenshot from New W orld Symphony website describing the 2022-2023
season, including reference to streaming concerts presented by partners including Quincy Jones's
Qwest TV.

Exhibit M  -  Screenshot from N ew W orld Symphony website showing specific works of
Plaintiff scheduled for perform ance.

Exhibit N -  Comparative chal't showing (1) the originally planned full concert devoted
exclusively to Plaintiff s work and (2) the reduced ''Spanish Dances'' program.

Exhibit O List of recipients of Plaintiff s dem and letters.

Exhibit P -  Plaintiff s em ail denying perm ission for perfonnance of any work outside the
agreed full concert.

Exhibit Q -  Plaintiff s cost breakdown for concel't production.

Exhibit R -  First dem and letter dated August 8, 2022.

Exhibit S -  Second demand letter dated May 6, 2024.

Exhibit T -  M edia article showing Defendant M ichael Tilson Thomas conducting and
prem iering another composer's work in November 2022 during the period in which Plaintiff s
concert was postponed.

New Exhibits added in Third Am ended Com plaint:

Exhibit U -  Screenshot of New W orld Symphony M ay 7, 2021 public season announcem ent
header showing amzouncement date and NW S identification (previously filed as Exhibit B-1 in
Motion for Leave to File Surreply).

Exhibit V -  Screenshot of New W orld Symphony M ay 7, 2021 public season announcement
showing concert schedule including ''Primous Fountain: An Am erican Original'' for April 16,
2022 (previously filed as Exhibit B-2 in Motion for Leave to File Surreply).
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Exhibit W South Florida Classical Review article announcing New W orld Symphony's 2025-
26 season, including prom otional description of a two-day exclusive all-Adam s concert January
17-1 8, 2026 (previously filed as Opposition Exhibit 8).

Exhibit X Excerpt of Exhibit W cropped to display relevant text (previously tiled as
Opposition Exhibit 9).

Exhibit Y -  NWS John Adams concert almouncement for January 17-18, 2026 (previously
filed as Opposition Exhibit 10).

Exhibit Z -  Screenshot of New W orld Symphony February 21, 2024 season almouncement
header showing announcement date and NW S identification.

Exhibit AA -  Screenshot of New W orld Symphony 2024-25 season schedule showing
perform ances from M arch 2025 extending beyond one year from the February 21, 2024
almouncement date, including com mitments to Christine Goerke, lan Bostridge, Roderick
W illiams, Davéne Tines, Dalia Stasevska, and Sheku Kanneh-M ason.

Exhibit AB -  Screenshot of New W orld Symphony 2024-25 season schedule showing
performances from April-M ay 2025 extending beyond one year from the February 21, 2024
almouncement date, including commitments to Defendant Tilson Thopas and violinist Gi1
Shaham for the Season Finale on M ay 3/4, 2025.

Exhibit AC -  Email from Plaintiff to Defendant Tilson Thom as dated October 28, 2020, copied
to Ana M aria Estevez and M artha Levine of NW S, stating that Plaintiff s works had not been
performed in the United States for over thirty years ''because of the upholding of the system of
racism white supremacy by conductors and orchestras,'' and demanding equal respect and
treatment as is given to others.

Exhibit AD -  Email from Plaintiff to Defendant Tilson Thom as dated M arch 9, 2022, copied to
Defendant Sher, Howard Herring, Ana M aria Estevez, W illiam Osborne, and M artha Levine of
NW S, explicitly raising concerns about racial ''biases and hypocrisy'' and ''a touch of racism '' by
American music directors, comparing the cancellation of Plaintiff's exclusive concert to
Defendants' continued programm ing of deceased European composers, and urging revival of the
concert as planned.
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Source: www.nws.edu/news/2021/nws-announces-2021-22-season — “NWS announces 2021-22 
Season,” May 7, 2021 (top porƟon of page) 
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Season,” May 7, 2021(concert lisƟng porƟon at boƩom of same page) 
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Exhibit A D
Plaintiff's em ail to Defendants dated M arch 9, 2022, and Defendants' next comm unication

dated M ay 9, 2022

Primous Fountaln <primousfountain@gmail.com> Wed, Mar 9, 2022 at 5:46 PM
To: mtt@mttmusic.net
Cc'. Mirtin Sher <Martin.sher@nws.edtll, Howard Herring <howard.hetring@nws.edul, Ana Mâri: Estévez
V na.Estevez@nws.edul, willianl.m.oserne@rlew.edu, Martha Levine <Madha.t-evine@nwsaedul

Dear M ichael

After seeing announcements that you will be conducting Mahler I could not help wondering why you cancel my
concert then going on to conduct Mahler when one Iess perform ante of M ahler or Tehaikovsky would not make a
difference? nor wotlld it matter to those composers. Whereas the one concert performance of my work would
change, contribute immensely and have an effect cn history, and the consciousness of people at this time.

As you know there has been no perfofmance Qf my mvsic in the U5A for over fofty years, I can sospect that
without this concert of my work there will be an attempt to be no performances of my wofks in the USA during
my (remaining) Iifetime. Even with the notoriety of performance of the concert of my work there would remain
resistance to performing my work, for reasons you are intelligent and aware enough to know, But with what
would be a historic concert would make it difficult and obvious as to the biases and hypocrisy/ and there would be
top quality video to testify to the merits of the works.

From the Chicago Symphony to Los Angeles Philharmonic m usic directors' M uti and Dudamel respectively and
others have ignorantly, and I will add with a touch of racism. tried to not recognize the greatness of my works.
W hen the story is told your legacy will have that you tancelled never tonducting this concert going on to conduct
other concerts, or that yokl conducted such a concert. Because it is a matter of time that my work will be
recognized as some of the greatest work in the entire repertoire of mtlsic.

A test of a person's true character is how they act under pressure.

l suggest you revive my concert and carry cn with it as planned this season.

Primous

Martin Sher <Martin.sher@nkvs.edu> Mon, May 9. 2022 at 10:31 AM
To: Primous Fountain <primousfountain@gmail.com>

Primous.

Thanks for your note. We've just wrapped our season and now both M'FT and l are off for the next month on various travels. l
hope you'll be pleased to know that we are confirmed to perform 'Ritual Dances' this coming season. Though we had to step
away from a fully dedicated concert to youf music. we felt it important that we present at teast one of your works in honor of
our ongoing conversations. W e'Il perform it twice: on Dec 9 and 10, 2022,

AlI future projects are on hold pending fudhef discussions with MTT this summer when his travels have been completed - I
expect we'll pick up those discussions in July and August. so there won't be much of an update until then.

ln the meantime, your work will be a part of the upcoming - and exlensive - PR efforts associated with the launch of our
upcoming season, so we're excited to get the word out about 'Amak'. I kindly ask you not to post anything to social media
until our o#icial release goes out, which is imminent. Thânk you as atways Primous!

1'11 keep you updated as things evolve Iater in the summer.

Martin
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